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IN THE SUPREME COURT OF THE STATE OF UTAH
IN THE MATTER OF THE GENERAL
DETERMINATION OF RIGHTS TO THE
USE OF ALL WATER, BOTH SURFACE
AND UNDERGROUND, WITHIN THE SAN
RAFAEL RIVER DRAINAGE AREA AND
ALL ITS TRIBUTARIES IN UTAH,
RUSSEL H. JENSEN,
Supreme Court No. 900232

Plaintiff and Appellant,
vs.
ROBERT L. MORGAN, STATE ENGINEER
OF THE STATE OF UTAH; and UNITED
STATES OF AMERICA, INTERVENOR,
Defendants and Appellees.

APPELLANT'S REPLY BRIEF TO ANSWER
TO PETITION FOR REHEARING
PRELIMINARY STATEMENT
The joint answer to the Petition for Rehearing consists
largely of the repetition of arguments and authorities in their
50 page "Brief of Appellees".

They disregard appellant's major

points by contending that they cannot be considered for the first
time on appeal.
1.

They contend:

The argument that the proposed determination is

void cannot be made because it was not made in the Trial Court.
2.

Other arguments raised for the first time on

appeal cannot be considered by the Appellate Court.
3.

The Garfield and Wayne County water rights are

included in Books 2 and 5 of the proposed determination and the
1980 amendment was of the title only.

4,

The petition for rehearing does not challenge

the correctness of the factual basis upon which Civil No. 4975
was dismissed for failure to prosecute.
SUMMARY OF ARGUMENT
All of the issues argued before the trial court were
based on the assumption that the State Engineer had performed hi;
duties specifically set out in Chapter 4, Title 73, UCA.

The

assumption was based largely upon the statement of the State
Engineer on pages i to iii of Book No. 5, entitled "Proposed
Determination of Water Rights in San Rafael River Drainage Area",
that "....This Proposed Determination will be on file at all time
with the Clerk of this Court in Castle Dale, Utah....".

A furthe-

st at ement is made by the State Engineer on pages ii and iii that
he "....has followed the provisions and requirements of Chapter
4 of Title 73, Utah Code Annotated, 1953, in the preparation of
this Proposed Determination of Water Rights; that the State Engineer has examined the Court Decrees relating to said water rights
in this area and has considered the water user's claims filed
herein; and has completed his hydrographic surveys and is now
prepared to make and does herewith submit to the Honorable Court
this Proposed Determination of all the Rights to the Use of Water
both surface and underground within the drainage area of the San
Rafael River Drainage area in Sanpete, Emery, Garfield and
Wayne Counties, in Utah.

This area will be known on the records

of the State of Utah, Department of Natural Resources, Division
-2-

of Water Rights as Code 93.ff
With respect to Civil No. 1435, Counsel for Jensen
states that he did not know until he examined the records on
appeal that no pertinent documents in the suit had been filed
in the Emery County Clerk's office until November 7, 1989. On
that date all of the five books comprising the proposed determination were filed, together with 3,605 statements of water
users1 claims, survey maps, and other documents mentioned in
the letter of transmittal, signed by John H. Mabey, Jr., Assistant Attorney General. At the time the documents were filed,
these consolidated cases were pending and the Jensen attorney
was writing responses to briefs and motions.

The letter shows

that copies of the letter were sent to the State Engineer and
and staff, but no copy was sent to the judge or to opposing
counsel.

The filing of the records without notice, and the

resulting cover-up, has paid off, to date, and counsel for the
appellees are now contending that Jensen cannot base an argument
on the secretly filed record because he did not make it in the
lower court.

Furthermore, the failure of the Assistant Attorney

General to send a copy of the letter dated November 7, 1989, to
Jensen's attorney was a violation of Rule 5 of the Utah Rules of
Civil Procedure, which provides that every paper relating to
discovery shall be served on the opposing attorney and a copy
shall be filed with the Court.
The five Proposed Determination books were signed by
the State Engineer on the following dates:
-3-

Book
Book
Book
Book
Book

1
2
3
4
5

December 1, 1982
January 1, 1983
March 15, 1985
April 1, 1985
April 1, 1985

The service of summons, personally and by publication,
was made in 1953 under a court title that did not include water
users in Garfield and Wayne Counties.

The notice of completion

of surveys was not filed until 1989. After a 27 year period of
non-action, the State Engineer, before the filing of 3,605 claims
in the District Court, and before giving notice of completion of
surveys, prepared the five books of Proposed Determination and
now claims that each book had legal standing when and if copies
were sent to the water right claimants.

The statutes clearly

provide otherwise as will be discussed further in the argument.
ARGUMENT
I
THIS COURT AFFIRMED THE DISMISSAL OF JENSEN'S PETITION
ON THE MISTAKEN ASSUMPTION THAT THE STATE ENGINEER
HAD PREPARED AND FILED IN COURT HIS
PROPOSED DETERMINATION AS PROVIDED BY LAW
This Court, under the heading, "Dismissal of Petition
in the General Adjudication Action11, pages 14 and 15 of 192 Utah
Adv. Rep., very briefly discusses the mandatory provisions of
Chapter 4, Title 73, applicable to the general determination of
water rights.

It is stated:

"After a full consideration of the claims,
surveys, records and files, the state engineer
-4-

publishes a proposed determination of water
rights. Utah Code Ann. 73-4-11."
There is no provision in Section 73-4-11 for the
,f

publicationM of the proposed determination.

It is assumed

by the writer of the opinion that everything was done according to statute.

The record shows that the proposed determina-

tion was an undelivered and unfiled set of 5 books without legal
standing until November 7, 1989, when they were for the first
time filed in the office of the Clerk of the District Court of
Emery County.

They had no legal standing until that date.

The failure of the State Engineer to follow the
provisions of Chapter 4 are revealed by the record.
1. The Court Order, filed May 29, 1953,
enlarged the original Ferron Creek adjudication
to include the San Rafael River drainage area
in Sanpete and Emery Counties.
2.
In September, 1953, a notice to
water users was published under court order to
water users only in Sanpete and Emery Counties.
3.
No documents pertinent to this case
were filed in court by the State Engineer until
July 29, 1980, when a Motion for Clarification
of the Scope of this Proceeding was filed (R.
Vol. 2, p. 236) The motion was granted.
4.
No further documents were filed in
court until February 24, 1989, when the State
Engineer filed a Notice of Completion of Hydrographic Survey. (R. Vol. 3, p. 490)
The Jensen petition for the determination of disputes
was filed on July 10, 1989.

On November 7, 1989, the Assistant

Attorney General filed the entire record in the case, consisting of the 5 books of Proposed Determination, the 3,605 State-5-

ments of Water Users' Claims, survey records, except maps cove
ing books 1, 3, and 4, and a bound volume of affidavits, receij
and waivers.
During the period 1982 to 1986, the five books of the
proposed determination were prepared.

This was done before the

hydrographic surveys were completed in 1989.

They were apparem

based on the defective notice to water users published in 1953
and a tabulation of names of water users filed about the same ti
The last sentence of Section 73-4-3, UCA, provides:
"....In all such cases the court shall
proceed to determine the water rights involved
in the manner provided by this chapter, and
not otherwise.11
Section 73-4-9 provides in pertinent part:
"The filing of each statement by a claimant
shall be considered notice to all persons of the
claim of the party making the same, and any person failing to make and deliver such statement of
claim to the clerk of the court within the time
prescribed by law shall be forever barred and
estopped from subsequently asserting any rights,
and shall be held to have forfeited all rights to
the use of the water theretofore claimed by him;
This Court's opinion bases its affirmance of the order
dismissing the petition in the general determination suit and
the order denying Jensen's motion for leave to amend his petition
on the failure in 1986 to object to the disallowance by the State
Engineer in Book 5 of his Water User's Claim No* 93-957 and to
object to BLM's WUC 93-1091 the granting of which was recommended in Book No. 2.

For the reasons stated above neither

book had any legal standing when this court held that Jensen
had lost his water right by failing to object to unfiled books
-6-

comprising only part of the proposed determination.

Book 2,

which contained BLM WUC 93-1091, was held unfiled for nearly
seven years before it was filed in court.
The misleading statements on pages i to iii in books
numbers 2 and 5, and the failure of the Assistant Attorney
General to send to opposing counsel a copy of the letter of
November 7, 1989, in violation of Rule 5 of the Utah Rules of
Civil Procedure, resulted in the decisions adverse to Jensen.
II,
THE RULE THAT THE APPELLATE COURT WILL NOT CONSIDER
QUESTIONS NOT PRESENTED TO THE TRIAL COURT IS SUBJECT
TO EXCEPTIONS WHICH ARE APPLICABLE TO THIS CASE
Much of the appellees1 joint answer to the Petition
for Rehearing is devoted to a discussion of the rule that an
Appellate Court will not discuss and rule upon matters which
were not before the trial court.

It is agreed that this is

the general rule, but there are well recognized exceptions.
The limitations and exceptions to the general rule
are stated in 4 C.J.S., Section 242, pages 745 - 747:
"Certain limitations and exceptions to the
general rule that questions not raised below
will not be considered on appeal have been recognized by the courts. Whether an appellate court
should review a question raised in it for the
first time depends on the facts and circumstances
disclosed by the particular record or case. As
the rule is for the purpose of orderly administration and the attainment of justice, whether or not
the court will follow it is ordinarily a question
of administration. Where the consideration of
a claim sought to be raised for the first time
on appeal is necessary to a proper
-7-

determination of a case, or the record shows
that certain facts existed that were necessarily
decisive of the action, or where the determination of a question would be decisive of the
entire controversy on its merits, such matters
may be considered although first raised on
appeal.
f

ihe failure to present to the trial court
that of which it is charged with judicial knowledge does not preclude its consideration for
the first time on appeal
.!f
In the case of Pierce v. Board of County Commissioners,
434 P2d 858 (Kan. 1967), the Supreme Court of Kansas discussed
the exceptions to the general rule:
"Plaintifffs counsel candidly admits the
constitutional question was not raised in the
court below and concedes, also, the general
rule to be that a reviewing court will consider
only those issues upon which the parties have
tried their case. (Owen v. Mutual Benefit
Health & Ace. Ass'n, 171 Kan. 457, 233 P.2d 706;
Oliver v. Nugen, 180 Kan. 823, 308 P.2d 132; 5
Am.Jur.2d, Appeal and Error, 546, p.31.)
"However, as the plaintiffs point out, some
exceptions to the general rule have been recognized. Among the few acknowledged exceptions
are cases where the newly asserted theory involves only a question of law arising on proved
or admitted facts and which is finally determinative of the case. (5 Am.Jur.2d, supra.) It
has also been said that a reviewing court may
consider questions raised for the first time on
appeal if the same be necessary to serve the
ends of justice or to prevent denial of fundamental rights. (5 Am.Jur.2d, supra, 549, p.34;
see, also, Swift v. Kelso Feed Co., 162 Kan. 383
168 P.2d 512, including the concurring opinion
of Hoch, J., pp. 387, 388.)"
In the present case the exceptions to the rule are
applicable because the newly asserted points involve only
questions of law and the consideration of such points is necessary to serve the ends of justice and to prevent a denial
of fundamental rights.

-8-

The case of Atwood v. Holmes, 38 NW2d 62, 229 Minn
37, 11 ALR2d 311, holds:
"•...matters within the judicial knowledge
of the trial court, and may if overlooked by the
trial court, be considered for the first time on
appeal."
This court and the trial court take judicial notice
of the records of the State Engineer and of documents in
possession of the State Engineer:
McGarry v. Thompson, 114 Utah 442, 201 P2d 288 (1948);
American Fork Irrigation Co. v. Linke, 121 Utah 90,
129 P2d 188 (1951); and
Lehi Irrigation Co. v. Jones, 115 Utah 136, 202 P2d 892
(1949)
In the case last cited this Court said:
"None of these records of others were ever
put before the trial court. By virtue of Section
104-46-1, UCA 1943, subsection (3), as interpreted
in State Board of Land Commissioners v. Ririe, 56
Utah 213, 190 P.59, and McGarry v. Thompson, Utah,
1948, 201 P2d 288, it is clear that judicial notice
may be taken of these documents as public records.
Thus, it is immaterial that they were not introduced
in evidence."
The New Mexico case of Pes Georges v. Grainger, 412
P2d 6, 76 NM.52 (1966), quoting from Sais v. City Electric Co.,
188 P.1110, 1111, states the rule regarding exceptions as follows:
"The propositions of law which we have discussed in this opinion, and which work a reversal
of this case, were not only not assigned and argued
in this court, but were not even raised in the trial
court. A general rule has been announced by this
court to the effect that propositions of law not
raised in the trial court cannot be considered here,
and the reasons underlying such rule were fully discussed in the case of Fullen v. Fullen, 21 N.M. 212,
153 P.294. Three specific exceptions to that rule
-9-

have also been announced in this court, viz:
(1) That jruisdictional questions may be raised
for the first time here. United States v. Cook,
15 N.M. 124, 103 P. 305; State v. Graves, 21 N.M.
556, 157 P. 160; State ex rel. Baca v. Board of
Commissioners of Guadalupe County, 22 N.M. 502,
165 P. 213; Hopkins v. Norton, 23 N.M. 189, 167
P. 425; James v. Board of Commissioners of Socorro
County, 24 N.M. 509, 512, 174 P. 1001. (2) That
questions of a general public nature affecting
the interest of the state at large may be determined by the court without having been raised in
the trial court. First National Bank v. McBride,
20 N.M. 381, 149 P. 353. And (3) that the court
will determine propositions not raised in the
trial court where it is necessary to do so in
order to protect the fundamental rights of the
party. State v. Garcia, 19 N.M. 414, 421, 143 P.
1012."
III.
THE TRIAL COURT AND THIS COURT DISREGARDED
CONTROLLING STATUTORY AND CASE LAW.
Statutory and Case laws which are determinative of this
case have been ignored by the trial court and this court. Althou,
the Supreme Court of the United States case entitled United State
v. State of New Mexico, 438 U.S. 696, 57 L.Ed 2nd 1052 (1978) was
cited and discussed in the hearing before the State Engineer, in
the memoranda in support of the plaintiff's response to the defen
dants1 motion to dismiss the suits, in the brief of appellant, at
pages 10, 15, 16 and in the Reply Brief of Appellant at pages 9, and 24, the case is not mentioned in the opinion of this Court.
Furthermore, the case is not cited or mentioned in any brief filec
by the appellees. An excerpt from the Supreme Court decision is
in the addendum to the Reply Brief of Appellant, pages 29-33.
-10-

The trial court and this Court ignored the established
law that, when a trial court treats a motion to dismiss as a
motion for summary judgment, notice must be given to all parties
of that fact, so that they have an opportunity to present additional pertinent material. See:
Bekins Bar V Ranch v. Utah Farm Production Credit
Association, 587 P.2d 151 (Utah 1978);
Hill v. Grand Central, Inc., 25 Utah 2d 121, 477
P2d 150 (1970)
The failure of the State Engineer to comply with the
statutory law stating his duties and limitations is fully argued
in the Brief of Appellant, pages 19-21 and in the Reply Brief of
Appellant, at pages 13-17, and will not be repeated here.
CONCLUSION
It is respectfully submitted that for the reasons stated
above the petition for rehearing should be granted.

E. J. SKEEN, No. 2969
536 Ea6t 400 South
Salt Lake City, Utah 84102
Telephone: (801) 359-2329
Attorney for Plaintiff and Appellant
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